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THE ISSUE

The grievance reads:

"Aggrieved employees, 44' Hot Strip Mill, allege that
the Company.is in violation of the Collective Bargaining
Agreement when they schedule employees to the Foreman
job for five (5) days and one (1) day in the same week
to a bargaining unit job; also when they schedule
employees for twenty-one (21) days to the Foreman job
and one (1) day to a bargaining unit job.

Aggrieved request the Company comply with the provis-
ions of the Collective Bargaining Agreement and
cease the above type of scheduling."

DISCUSSION AND DECISION

Article VII, Section 14, Paragraph 176 of the Agreement is a
specific provision that covers the factual situation here presented
and must be considered controlling. Bargaining Unit employees Bush
and Waltz were, in the language of the cited provision, ''promoted
to a supervisory position' and were ''later demoted to a job within
the Bargaining Unit".

This section does not attempt to distinguish between temporary
and permanent promotions. It is inconceivable that the Parties could
adopt the provisions of this Contract without envisioning the pos-
sibility of the temporary promotion of Bargaining Unit employees to
supervisory positions. There is no language in this provision
which can reasonably be interpreted as negating the possibility
of such temporary promotions. The Contract does not set forth a
restriction that once such an employee is so temporarily employed
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as a Supervisor that he cannot return to a Bargaining Unit job
even where he has performed forty hours of work in that week as a
Supervisor. This Arbitrator cannot read such a limitation into
the Contract under the guise of interpretation.

Although this Arbitrator does not find the cited provision to
be ambiguous, even if he were to so find on the basis that some
reasonable doubt was inherent in the language as to whether it
applied to both types of promotions or only to permanent promotions,
thenthe established past practice since this language was first
adopted would then be controlling. There is no question that the
Company has been assigning employees to Bargaining Unit work under
circumstances where they may have previously performed as much as
forty hours of work in the capacity of a temporary Foreman during
the week. To determine whether a promotion is temporary or perman-
ent, one must look to the reasons for the vacancy. In the instant
situations that gave rise to the grievance all conditions were of
an indefinite and temporary nature such as the need for extended
operations due to rush orders, and the filling of vacancies due
to vacations or illnesses of permanent Foremen. The Union did not
show that the Company was celiberately understaffing its supervisory
force. On the other hand, if the Company were to overstaff its
supervisory force, then this would result in limiting advancement
to Bargaining Unit employees both to jobs within the Unit and out-
side the Unit. The testimony shows that approximately 75% of the
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Foremen have been promoted from the Bargaining Unit.

It is necessary for the Company to be able to temporarily
promote Bargaining Unit employees so that their ability to function
in a supervisory position can be evaluated and they can be given
the necessary training and experience in order to fill permanent
vacancies in such positions. It is to the long range interest of
the Bargaining Unit employees that this policy be encouraged so
that the greatest possible promotional opportunities both within
and outside the Bargaining Unit can be realized.

The record here does show that Bargaining Unit employees who
were not promoted as temporary supervisors during this period were
treated fairly with reference to being granted an opportunity to
perform a sixth day's work. Once Mr. Bush or Mr. Waltz was back
in the Bargaining Unit even for one day, he was entitled to work
opportunities in accordance with his seniority. To deny these
employees such opportunity would represent an unwarranted forfeiture
of valuable seniority rights. Courts of law and Arbitrators will
not sustain what amounts to a forfeiture in the absence of clear
language placing an employee on notice of the conditions of the
forfeiture.

AWARD
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Peter M. Kelliher

The grievance is denied.

Dated at Chicago, Illinois 4
this day of April 1961.



